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III. STATEMENT OF THE CASE 
This case involves the stop and arrest ofMr. Jay Roach for a violation ofLe. 
§18-8004, Driving Under the Influence. A jury trial in this matter began on March 30,2012. The 
State proceeded against the Defendant on both a per se violation, 18-8004 (l)(a), (4), based on a 
breath test over 0.08, and an actual impairment DUI 18-8004(1)(a). 
After the selection of the jury and before the presentation of any testimony, the State 
brought a Motion in Limine to exclude the testimony of the Defense expert, Dr. Michael 
Hlastala. The Defense offered argument against the motion. The State's motion was based on 
LR.E. 401, 403 and I.C. 18-8004. 
After brief argument, the Defense called Dr. Hlastala for a proffer of his testimony. After 
the conclusion of the proffer and additional argument, the Court ordered the expert testimony 
excluded. The trial Court's Order was based on its conclusion that the expert testimony 
concerned partition ratio testimony, and that the testimony was irrelevant pursuant to the case of 
State v. Hardesty, 136 Idaho 707, 39 P.3d 647, (Ct. App. 2002). 
Defense requested and the Court granted a motion for a permissive appeal on issues 
related to the exclusion of the expert testimony. Appeal was taken in the District Court which 
affirmed the trial Court's ruling. Defendant timely appealed the case to this Court. 
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IV. ISSUES PRESENTED ON APPEAL 
I. Did the trial Court error in its conclusion that the expert's testimony was only 
partition ratio testimony? 
II. Did the trial Court error in its conclusion that the expert's testimony was 
irrelevant and inadmissible? 
III. Was the exclusion of the expert witness a violation of the Defendant's Fourteenth 
and Sixth Amendment rights to confront the evidence against him and to produce evidence in his 
favor? 




The trial Court improperly excluded the expert testimony of Dr. Hlastala. Dr. Hlastala's 
anticipated testimony concerned the mechanics of the breathing process and unreliability of the 
breath testing devices due to design defects and misunderstandings of the science behind breath 
alcohol. This testimony would address both the manufacturing and design of the breath testing 
instruments and how multiple human factors are not accounted for in the testing process. The 
exclusion of this evidence is contrary to previous case law, inconsistent to Idaho Rules of 
Evidence 401 and 403, and in violation of Defendant's State and Federal Constitutional Rights. 
EXPERT TESTIMONY OF DR. HLASTALA 
The expert testimony of Dr. Hlastala was presented to the trial Court on a proffer of 
proof. The relevant portions of Dr. Hlastala's testimony is categorized below. 
Expert Qualifications 
Dr. Hlastala has a Bachelor of Science degree in physics and a Ph.D. degree in 
physiology. T. p. 71. He is a Professor Emeritus of the University of Washington where he 
retired from in 2009 after almost 40 years on the faculty. Id. He has 175 peer reviewed articles 
with 27 of those directly related to alcohol and the exchange in the airway. Id. His field of study 
is the exchange of gases in the lung and breath testing. Id. He specifically studied the differences 
in the manner alcohol is absorbed into the breath. Id. at 72. He has been studying this particular 
area for 27 years. Id. at 72-73. 
The State never voiced a concern or objection as to the qualifications or expertise of Dr. 
Hlastala. The Court also expressed no concerns with Dr. Hlastala and accepted him as an expert 
witness without objection. 
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Experience with the Intoxilyzer 
Dr. Hlastala testified he has an Intoxilyzer in his laboratory. Id. He obtained the 
Intoxilyzer in 1982 or 1983 for purpose of testing the mechanisms by which alcohol exchanges 
in the lungs. Id. He has been using the Intoxilyzer since that time. Id. 
Mechanics and Science of the Intoxilyzer 
When asked what the Intoxilyzer was designed to do, he stated as follows: 
"The design of the instrument is based on the 1950's 
knowledge of the lungs, that gases exchange in the air sacs or the 
alveoli .... We have branching airways in the lungs that end when 
air sacs, the blood vessels go around, and oxygen and carbon 
dioxide are known to exchange in those alveoli from the blood to 
the air or vice versa, and then we'd exhale that air. T. p. 73. 
The assumption of the Intoxilyzer is that you exhale. The 
last part of the breath that comes out is corning from the alveolar 
space related to the venous blood and that is a representative then 
of alveolar air." T. p. 74 
Dr. Hlastala also testified concerning the "partition ratio," or the mathematical formula 
used by the Intoxilyzer to convert the breath test results into a blood alcohol equivalent result. 
"Scientifically, the partition ratio is no longer relevant and the 
reason for that is that alcohol ... comes from the blood vessels that profuse 
the airways, not from the blood vessels that profuse the alveoli or the air 
sac. The term partition ratio assumes that it [alcohol] exchanges in the 
alveoli, so it's talking about the ration of venous blood to what's in the 
breath. Studies have shown that it's more related to the arterial blood, 
which is the blood that's prof using the airways." T. p. 31. 
Inaccuracy and Unreliability of Breath Testing 
Dr. Hlastala stated that the breath test performed on the Intoxilyzer 5000 (as used in this 
case) is not scientifically accurate. T. pp. 74, 85. Dr. Hlastala further testified that in addition to 
the Intoxilyzer, all other alcohol breath testing instruments are based on the assumption of 
measuring alveolar air, which does not happen. T. p. 75. "So the basic concept of assumption of 
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the instrument is no longer valid in the sense of the exchange process for alcohol." Id 
Dr. Hlastala then testified as follows: 
"Alcohol, on the other hand, exchanges from the blood that 
comes into the airways. The airways has tissue and need to have 
blood bringing nutrients to it. So we have a blood system called the 
bronchial circulation that brings blood to the airways. It's from that 
blood that the alcohol comes into the lungs and is measured by the 
breath test. 
The idea that alcohol comes from the alveoli is no longer 
correct, it actually comes from the airways, so it's not an 
equilibrium process. The assumption of the Intoxilyzer is that you 
exhale. The last part of the breath that comes out is coming from 
the alveolar space related to the venous blood and that is a 
representative then of alveolar air. We know now that's not the 
case because of the mucus interaction and the fact that the alcohol 
comes from the airway." T. p. 74. 
This assertion that the science behind the Intoxilyzer and all other breath testing devices 
is no longer accurate is agreed upon by other scientists by virtue of the many peer reviewed 
articles. T. p. 75. 
In addition to the faulty scientific basis, Dr. Hlastala testified that numerous physiological 
factors affect the breath test. These factors include physical breathing mechanics, body 
temperature and blood consistency. 
Physical Breathing Mechanics' Impact on Breath Test Results 
Several breathing factors influence the breath test result. Dr. Hlastala testified: 
"Because of this interaction with the airways, the amount of 
alcohol that gets out actually changes as we are exhaling. It rises as 
much as from the minimum required by the Intoxilyzer of 1.1 liters 
to the maximum that you exhale, it changes by about 40 percent 
depending on the size of the person. So it will change because of 
the continuing interaction with the airways. T. p. 75. 
Studies have shown that ... if you take a group of people, 
give them alcohol and then have them hold their breath prior to the 
test, that will - and breath into the instrument with a normal breath 
test, that you'll get a higher reading than you otherwise would. So 
that - he also took these people and he had them hyperventilate or 
breathe deeply and they got a lower alcohol by about 11 percent." 
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T. p. 77. 
"The other issue is inspired (air inhaled) volume before 
breathing out, because the more you inspire, the more you flush 
away from the airways and that will also change the test. So we 
don't measure how much they inhale, so we can't make an 
adjustment for that. Id 
The breath testing instruments are biased against females 
because they have smaller lung volumes and ... you would get a 
higher breath level in a female because they have smaller lung 
volumes." T. p. 87. 
Body and Breath Temperature's Impact on the Breath Test Results 
Variations in a person's body and breath temperature will also cause variances in the 
breath test results. 
"Body temperature varies during the day in individuals and 
if it is on the high side, that will cause a higher amount of alcohol 
to come out in the breath. Now, if it is on the low side it's the other 
way, less comes out. So we could measure the body temperature 
and make a correction for that, but that's not done. T. p. 78 
Two authors ... have taken people and immersed them in 
water and then given them alcohol and do an alcohol breath test, 
and they found that when they elevated the body temperature by 
increasing the temperature of the bath, that for one degree 
Centigrade elevation, which is equal to 1.8 degrees Fahrenheit, the 
alcohol level elevated by about 8 percent. They also had a study 
where they decreased the temperature, or hypothermia, and that 
decreased the alcohol by about 8 percent the other direction, so 
temperature makes a difference." T. pp. 79-80. 
Blood Composition's Impact on Breath Test Results 
There is a variation in the breath test results based on the makeup of a person's blood in 
the percentage of red blood cells in the blood, or scientifically known as hematocrit. Dr. Hlastala 
testified: 
"Blood cells content makes a difference. If we have -
imagine that these are red blood cells and not white, if you have 
red cells and plasma in the blood it's about half and half, a little 
less than that, but some people have more red cells than others. 
When you put alcohol into the blood, it goes more into the watery 
portion or the plasma than it does into the red cells. There's a 
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difference because of the water content. If someone has more ... 
red cells in the blood, there's less water to hold it and more will 
come out in the breath." T. p. 80. 
Result of All the Science and Physical Variances 
As a result of the inaccuracies in the .science and the physical variances, breath tasting for 
alcohol is not reliable. 
Q. (by the State): Now, you've mentioned a lot of problems with breath testing as you see 
it, do these problems apply to the Intoxilyzer 5000? 
A. They do to all breath test instruments. 
Q. The Life Lock FC-20 as well? 
A. They would apply to all breath test 
Q. All breath testing instruments on the market today? 
A. Yeah, the human variability is not measured. T. p. 85. 
Q. And these human factors are the reason - all these human factors, these variations, are 
the problem with the breath test? 
A. Yeah, they are. They affect the breath. T. p. 90. 
Anticipated Testimony Concerning Partition Ratio 
A main concern and argument by the State, and relied upon by the trial Court, was that 
Dr. Hlastala was going to challenge the partition ratio and the statutory ratio of 21 0 liters of 
breath to alcohol. A partition ratio is a mathematical formula used by breath testing machines to 
convert breath test results to comparable blood test results. The statutory ratio of 21 0 liters of 
breath to alcohol is the statutorily accepted ratio to provide this result. This, however was not the 
testimony Dr. Hlastala was providing. Dr. Hlastala stated his testimony had nothing to do with 
partition ratio or breath to blood ratios. 
9 
Q. (by Defense Counsel): First of all, are you going to testify as to the conversion ratio 
and challenge the conversion ratio from blood alcohol to breath alcohol? 
A. No. T. p. 31. 
Q. (by the State): So ... the issue with [inherent changes in breath alcohol as you exhale] 
is that that makes it so that breath alcohol readings are not an accurate reflection of blood 
alcohol content? 
A. I don't think that's relevant in this-
Q. Well, isn't that what you would ---
A. No, not the way the law reads. The law reads and I've testified in a number of states 
with similar laws. With that law there's no reflection of what's in the blood, it's the 
breath that we have. 
Q. Okay. So your testimony will be limited to the breath is going to be fluctuating - that 
the amount of alcohol in the breath will be fluctuating based on, you know, in different 
times of the breath? 
A. Well, it will depend on the questions that are asked, but that's what I would anticipate. 
T. pp. 35-36. 
Q. (by Defense Counsel): So you are not going to mention blood alcohol or mention the 
term or concept ofbloodlbreath ratio; correct? 
A. I won't measure bloodlbreath ratio. I expect to say the word "blood," but I'm not 
going to say anything about blood/breath ratio or partition ratio. T. pp. 40-41. 
On cross examination questions by the State, Dr. Hlastala did testify that the breath test 
results would not be representative of the blood alcohol level of the subject taking the test. 
However, he stated this was mostly independent of any relationship to the partition ratio. He 
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stated, "We don't need to compare it [breath test results] to the blood because of the breath 
standard, but I would say that without measuring the variables we can't say whether it's higher 
or lower or exactly what it should be." T. pp. 88-89. With the exception of the general questions 
confirming that Dr. Hlastala would not testify concerning the partition ratio or breathlblood ratio, 
all testimony on the partition ratio was elicited by the prosecutor on behalf of the State. 
A. DID THE TRIAL COURT ERROR IN CONCLUDING THE EXPERT'S 
TESTIMONY WAS PARTITION RATIO TESTIMONY 
The trial Court's determination that the expert testimony of Dr. Hlastala was partition 
ratio testimony was a legal conclusion. On appeal, conclusions of law are reviewed de novo. 
Schultz v. State, 151 Idaho 383, 385, 256 P.3d 791, 793. 
The term "partition ratio" is given to the mathematical calculation to convert a person's 
breath alcohol content to blood alcohol. See Hardesty. This ratio was utilized under previous 
DUI statutes that only provided for DUIs based on blood alcohol concentration. Id. Where breath 
testing for alcohol was used, the partition ratio was 2100: 1, meaning that for every 1 molecule of 
alcohol in the breath, there were presumed to be 2,100 molecules of alcohol in the blood. Id. This 
ratio was often challenged, as most experts generally agree that an individual person's partition 
ratio would vary from this number. Id. This challenge was eliminated once the "per se" DUI 
statutes were passed, providing for DUI charges based only on breath test results. Id. 
As a result in the statutory change, challenges based on the partition ratio were eliminated 
and any such evidence was determined to be irrelevant. Id. In this case, however, the expert 
testimony specifically excluded any discussion concerning partition ratio, as noted above. Any 
discussion about partition ratio came as a result of the State's questions of the expert. 
The expert testimony of the mechanics and design of the Intoxilyzer did not include a 
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partition ratio analysis. The testimony concerning the variations and unreliability caused by the 
various physiological factors also did not include the partition ratio analysis. As the expert 
testified, his testimony was centered on the breath alone. "I will not use the term "partition ratio" 
nor will I convert any breath readings to blood readings. T. p. 31. 
The trial Court determined the expert testimony to be a challenge to the breath testing 
statute and irrelevant pursuant to Hardesty. R. p.91. As the Hardesty case was based on an expert 
testifying about the partition ratio, it is clear the trial Court's determination was based on 
partition ratio exclusion. There is no other possibility or reason for the reference to Hardesty. 
The trial Court and State would assign to the term "partition ratio" broad, new, and 
unsupported meanings in order to suppOli their arguments and conclusions. The new definition 
would have to be broad enough to cover and preclude the proffered expert testimony; it is new 
and unsupported because it flies in the face ofthe accepted definition and prior use of the term. 
To the trial Court and State, if an expert says that a breath alcohol measurement is unreliable, 
this testimony would be prohibited partition ratio evidence in disguise. This is in spite of the 
numerous statements by the expert to the contrary. The expert testimony placed the reliability of 
the test results at issue as well as the underlying design and functionality of the machine. These 
are accepted and valid attacks in a DU1 case that have been upheld in other cases. 
The trial Court's conclusion that the proffered testimony was only partition ratio 
testimony is incorrect. The proffered testimony was not addressing any ratio or conversion, but 
variations in the breath sample, validity of the test and design of the machine. 
B. DID THE TRIAL COURT ERROR IN ITS CONCLUSION THAT THE 
EXPERT'S TESTIMONY WAS IRRELEVANT UNDER HARDSETY 
The determination if evidence is relevant is a legal question that is reviewed de novo. 
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State v. Pullin, 152 Idaho 82,87, 266 P.3d 1187, 1192 (Ct. App 2011) . . LR.E. 401 states, 
"Relevant Evidence means evidence having any tendency to make the existence of any fact that 
is of consequence to the determination of the action more probable or less probable than it would 
be without the evidence." 
case. 
In its Order on Expert Witness, the trial Court stated: 
"Based upon Hardesty, the Court can conclude that the challenge 
while not specifically related to partition ratio is a challenge to the 
under lying theory of breath testing and to the criteria that the 
legislature has adopted in order to determine impairment. Given 
Hardesty, the opinion does not assist the jury in determining a 
factual issue. The issue turns upon the legal relevancy, and under 
Hardesty it is not admissible." R.p. 91. 
As the trial Court based its conclusion on Hardesty, any evaluation must start with the 
In Hardesty, the Defendant was charged with a per se violation ofLC. § 18-8004(a) 
based on a breath test. Hardesty at 647, 707. The defense filed a motion to allow expert 
testimony at trial. fd. at 648, 708. At the hearing on the motion, there was no offer of proof, but 
counsel indicated that the expert would testify that the breath test was unreliable based on the 
variances in each individual's partition ratio utilized in converting a breath alcohol to blood 
alcohol. fd. The defense stated this testimony would impeach the defendant's breath test result. 
On appeal, the Court of Appeals reviewed the legislative history of the DUI statutes, 
moving from a blood concentration only standard to a blood, breath and urine standards. fd. at 
649, 709. These new statute revisions eliminated the need for any conversion of the breath test 
result to a blood test result. 
The Court in Hardesty rejected the defense assertions that expert testimony concerning 
the unreliability of the partition ratio could be introduced. The changes in the statutory language 
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clearly eliminated the partition ratio. The Court stated, "Hardesty's evidence regarding the 
variability of the standard partition ratio is thus irrelevant." fd. 
In its analysis of the argued case law, the Court noted several areas where the breath test 
and Intoxilyzer could be challenged. First is the underlying scientific methodology used on the 
Intoxilyzer (the 3000 at that time) and second, that a defendant could offer any competent 
evidence tending to impeach the results of the evidentiary tests admitted. fd. 
The Court stated, "Hardesty would be entitled to challenge the scientific methodology 
underlying the design of the Intoxilyzer 5000 so far as it measured Hardesty's breath alcohol 
concentration." fd. The Court reached this conclusion based on the fact that this evidence would 
not be a challenge to the partition ratio made irrelevant by the change in statute. fd. 
The Court additionally stated, "Once a breath test result had been admitted into evidence, 
the reliability and performance of the given machine was subject to challenge and that the 
reliability of the process utilized may also be challenged." fd. at 650, 710. Again, this Court 
reasoned that this challenge would not be based on a partition ratio that was no longer relevant, 
but on specific test variations. 
The difference in this case and the Hardesty case is clear. The holdings in Hardesty were 
very specific to expert testimony concerning a generalized attack of a breath test based on the 
partition ratio. The Hardesty holdings have no bearing on the expert testimony offered in this 
case. As noted above, there was no partition ratio testimony to be offered. The expert testimony 
was entirely focused on the breath alcohol, its variances and unreliability. 
As noted above, the variations in the breath of each person, which are not measured by 
the Intoxilyzer 5000, cause the resulting breath test to be inaccurate and invalid. This is a 
problem in the design of the machine and process used to collect the breath sample. 
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The numerous variations discussed above which formed the basis of the expert's opinion 
are similar to the failure of the operator ofthe breath test to properly conduct a 15 minute 
observation period. This observation period has been put in place to eliminate only one of the 
many variables in a breath alcohol test, mouth alcohol. This Court has held that strict observation 
of the 15 minute observation period is necessary to have a valid breath test. In the case of State v. 
Carson, 133 Idaho 451, 998 P.2d 255, the Court noted a 15 minute observation period is 
"required in order to rule out the possibility that alcohol or other substances have been 
introduced into the subject's mouth." Id at 453,227. This procedure is necessary to rule out the 
possibility of mouth alcohol skewing the results of the breath test. The current Idaho Standard 
Operating Procedure Breath Alcohol Testing manual states this process is necessary to ensure 
there is no "event that might influence the accuracy of the breath test," and that a failure to do so 
can result in "alcohol contamination" of the breath sample. Id at p. 14. 
The additional factors listed by the Defense expert are said to have the same impact as the 
breath alcohol so vigilantly watched for in the Standard Operating Procedures. The breathing 
mechanics, body temperature and blood composition all impact the alcohol contamination in the 
breath sample. As these factors are NOT accounted for in the breath testing machine or 
procedures, the expeli witness testimony is relevant. 
In reaching its conclusion, the trial Court also improperly framed the issues before it. The 
Court asserted the State's objection was that the expert's proffered testimony violated Hardesty, 
in that partition ratio evidence is irrelevant to a I.C. 18-8004, subdivision (a), prosecution. That 
is, the expert should not be allowed to testify that lung air is affected by physiological factors in 
the airway that can result in an umeliable breath test. 
The Defendant in this case did not call Dr. Hlastala to testify either that individuals vary 
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generally in their paI1ition coefficient or that his specific partition ratio was below the norm. 
These would each be inadmissible testimony. Rather, he called Dr. Hlastala to testify that the 
breath alcohol concentration taken from the sample of exhaled breath has proven to be an 
unreliable estimator of the alcohol concentration in the breath because, among other factors, 
none of that measurement derives from the alveolar sacs deep in the lungs and the measured air 
is highly affected by breathing patterns. 
Dr. Hlastala's testimony had nothing to do with partition ratio. Dr. Hlastala's testimony 
about the inaccurate measurement of breath alcohol concentration is unaffected and completely 
independent of the partition ratio analysis. The testimony is a scientific challenge to the data 
obtained by breath test machines, before the partition ratio is applied to convert such breath test 
data to blood-alcohol concentration by weight. 
C. WAS THE EXCLUSION OF THE EXPERT WITNESS A VIOLATION OF THE 
DEFENDANT'S FOURTEENTH AND SIXTH AMENDMENT RIGHTS TO CONFRONT 
THE EVIDENCE AGAINST HIM AND TO PRODUCE EVIDENCE IN HIS FAVOR 
The complete exclusion of the Defendant's expert in this matter constitutes a due 
process denial of a fair trial as well as denying the federal constitutional right to compulsory 
process. Washington v. Texas, supra at 388 U.S. 14; Holmes v. South Carolina, 547 U.S. 319 
[126 S.Ct. 1727, 164 L.Ed.2d 503] 2006. 
The u.s. Constitution guarantees criminal defendants '''a meaningful opportunity to 
present a complete defense.'" Holmes, supra 547 U.S. at 324, quoting Crane v. Kentucky, 476 
U.S. 683,690 [106 S.Ct. 2142, 90 L.Ed.2d 636], 1986. 
The Court's exclusion of Dr. Hlastala's testimony violated Defendant's 14th Amendment 
due process right to produce relevant evidence and to confront the evidence brought against him. 
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Additionally, the Idaho courts have held that challenging breath test results are permissible and 
required of the Court. 
In the case of State v. Ward, 135 Idaho 400, 17 P.3d 901, (Ct. App. 2001) the defendant 
was improperly denied the right to challenge the breath test results by the trial court. ld. On 
appeal, the Court stated as follows: 
We first reiterate that the decision whether to admit 
evidence at trial is generally within the province of the trial court. 
See State v. Gilpin, 132 Idaho 643, 646, 977 P.2d 905,908 
(Ct.App.1999). However, once the trial court has made the 
threshold determination of admissibility, a defendant is free to 
attack the reliability and accuracy of the admitted evidence through 
the presentation of evidence at trial. See State v. Bell, 115 Idaho 
36, 40, 764 P.2d 113, 117 (Ct.App.l988). 
This evidence could include concessions elicited on cross-
examination of the officer who administered the test or testimonv 
from a defense expert. As stated previously by this Court: 
Obviously the reliability and performance of any given 
machine is subject to challenge. If there is evidence that any 
particular machine has malfunctioned or was designed or 
operated so as to produce unreliable results, such evidence 
would be relevant both to the admissibility and the weight of 
the test results. State v. Hartwig, 112 Idaho 370, 375, 732 P.2d 
339,344 (Ct.App.1987). 
In addition, a party is free to challenge the officer's actions 
in observing the suspect for the requisite fifteen-minute period. See 
State v. Carson, 133 Idaho 451, 453, 988 P.2d 225,227 
(Ct.App.1999). Thus, a trial court's "general admissibility of 
the results of fa breathalyzer test] in no way limits the right of 
a party to introduce before the jury evidence relevant to the 
weight and credibility of such evidence." State v. Van Sickle, 
120 Idaho 99, 104, n. 2, 813 P.2d 910,915, n. 2 (Ct.App.1991). 
The burden of persuading the jury that the test results are 
accurate remains with the prosecution. ld. 
The magistrate's ruling had the effect of preventing Ward 
from challenging the accuracy of the breathalyzer test, the weight 
to be afforded to the breathalyzer evidence, and the test's overall 
reliability. Although it is within the province of the trial court to 
determine the admissibility of evidence, it is the province of the 
jury to determine the weight, accuracy, and reliability to be 
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afforded the evidence once it is admitted. The reliability both of 
the test's results and'the process utilized to obtain the evidence are 
subject to attack. See Hartwig, 112 Idaho at 375, 732 P.2d at 344. 
Therefore, having determined that the breathalyzer test was 
admissible, the magistrate erred in further ruling that Ward was 
prohibited from attacking the accuracy, weight, or reliability to be 
afforded to the test results at trial. 
Ward at 905-906, 404-405, emphasis added. 
It is clear that a defendant is always allowed to attack not only the results of a breath test, 
but the methodology and reliability of the result. By refusing the admission of the expert's 
testimony, the trial Court improperly prohibited the Defendant from introducing relevant 
evidence to confront the evidence against him and to present a complete defense. 
In its Order on Expert Testimony, the trial Court excluded the testimony of Dr. Hlastala. 
The Court based this decision on its erroneous conclusion that the methodology of the breath 
testing instruments could not be called into question and the validity of a breath test result could 
not be challenged. These conclusions are incorrect. 
The trial Court excluded any defense that that would question the breath testing process 
or results. The trial Court stated as such in its Order on Expert Witness: 
A general attack bothers the Court in the sense that we've relied 
since 1987 on Supreme Court decisions that tell us that breath 
testing is valid and even in several cases they talk about the 
longstanding acknowledgement of the validity of those tests. To 
say that they're invalid at this time because there's simply too 
many variables leads the Court to on conclusion or two 
conclusions. One is that we've had a hoax foisted upon the State of 
Idaho and various other states for 30 years now because we've 
been using a test that we should never have used, or that tests 
actually are valid and that this is simply an attack on the testing 
itself. T. pp. 55-56 
The trial Court recognized the importance of the testimony and the need to question historical 
science and conclusions. The trail Court was, however, unwilling to acknowledge the ability to 
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have historical science and understanding change. 
The expert testimony in this matter clearly and directly attacks the reliability and 
performance of the Intoxilyzer 5000, the machine used in this matter. The expert testimony in 
this matter also directly attacks the design and operation of the machine and its ability to produce 
a valid and accurate result. This testimony is part of a complete defense to the crime with which 
the Defendant has been charged. Denial of this evidence at trial is a violation of the 
Constitutional Rights of the Defendant and the law expressed in Ward 
D. WAS THE EXCLUSION OF THE EXPERT WITNESS CONTRARY TO 
IDAHO RULES OF EVIDENCE 401 AND 403 
Idaho Rules of Evidence Rule 401 states, "Relevant Evidence means evidence having any 
tendency to make the existence of any fact that is of consequence to the determination of the ac-
tion more probable or less probable than it would be without the evidence." 
Idaho Rules of Evidence Rule 403 states, "Although relevant, evidence may be excluded if 
its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence." 
The question of whether evidence is relevant is a matter oflaw subject to free review. State v. 
Shackelford, 150 Idaho 355, 363, 247 P.3d 582, 590 (2010). A lower court's determination of 
whether the probative value of the evidence outweighs its prejudicial effect is reviewed for an 
abuse of discretion. Id. The decision to admit expert opinion testimony is also reviewed for an 
abuse of discretion. State v. Merwin, 131 Idaho 642, 645, 962 P.2d 1026, 1029 (1998). 
An abuse of discretion is determined by evaluating if the lower court "perceived the issue as 
one of discretion, acted within the bounds of that discretion and consistent with established legal 
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standards, and reached its decision through the exercise of reason." State v. Thorngren, 149 
Idaho 729, 732, 240 P.3d 575,578 (2010). 
The testimony of Dr. Hlastala was clearly relevant to the accuracy and reliability of the 
Intoxilyzer 5000 used in this matter and the breath test. The testimony was relevant and not 
unduly prejudicial. The expert testimony should not have been excluded, as it went to the weight 
the jury should place on the test results for a finding of DUI. 
The trail Court failed to act within the bounds of its discretion in excluding the expert 
testimony. The trial Court's determination erroneously concluded that the Hardesty opinion 
excluded the testimony. As noted above, the trial Court did not act consistent with established 
legal standards in denying the expert testimony. As such, the trial Court's order should be 
vacated. 
VI. CONCLUSION 
The Defendant had a constitutional and statutory right to introduce his defense to the 
accuracy of the breath results produced by the prosecution. Both law and science are involved in 
the search for truth. A ruling that arbitrarily removes relevant science from a case is neither good 
law, good science, nor a good means of truth finding. The law does not enshrine scientific 
assumptions behind impenetrable protective barriers. We rely on the past for the foundation of 
future strides not to encumber our progress. 
Science is not static. Theories once thought beyond confrontation are now known to be 
not only false but ridiculous. Old science told us the earth was flat and at the center of the solar 
system, man cannot fly, lead can be turned to gold and that breath testing for alcohol is accurate. 
Just as we know that the first four of these statements are not accurate, we can now determine 
that the final one is inaccurate as well. To exclude relevant expert testimony that has been 
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accepted in the scientific community by way of multiple peer reviewed articles and collaboration 
of experts for no other reason than the old science says something different is to deny legal 
enlightenment. 
Disputes among experts as to the reliability of a breath alcohol measurement does not 
mean it is the trial court's role to choose the side it finds more convincing and exclude the other. 
The evidence is to be weighed by a jury, not the Court. Elemental fairness requires the citizen 
accused of driving under the influence be allowed to contest the State's case with relevant 
evidence. 
For the above reasons, the trial Court's exclusion of Dr. Hlastala's expert testimony 
should be reversed and the matter remanded for further proceedings in the trial court. 
Dated this 10th day of February, 2014. 
Of Swafford Law Office, PC 
Attorneys for the Defendant/Appellant 
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